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§88.6

Determination and Education Assist-
ance Act.

§88.6 Complaint handling and inves-
tigating.

The Office for Civil Rights (OCR) of
the Department of Health and Human
Services has been designated to receive
complaints of discrimination and coer-
cion based on the health care con-
science protection statutes and this
regulation. OCR will coordinate han-
dling of complaints with the staff of
the Departmental programs from
which the entity, with respect to which
a complaint has been filed, receives
funding (i.e., Department funding com-
ponent).

PART 89—ORGANIZATIONAL IN-
TEGRITY OF ENTITIES IMPLE-
MENTING PROGRAMS AND AC-
TI\CI:ITIES UNDER THE LEADERSHIP
ACT
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AUTHORITY: Section 301(f) of the Leadership
Act, Pub. L. 108-25, as amended (22 U.S.C.
7631(f)) and 5 U.S.C. 301.

SOURCE: 75 FR 18763, Apr. 13, 2010 unless
otherwise noted.

§89.1 Applicability and requirements.

(a) This regulation applies to all re-
cipients unless they are exempted from
the policy requirement by the Leader-
ship Act or other statute.

(b) The Department of Health and
Human Services (HHS) components
shall include in the public announce-
ment of the availability of the grant,
cooperative agreement, contract, or
other funding instrument involving
Leadership Act HIV/AIDS funds the re-
quirement that recipients agree that
they are opposed to the practices of
prostitution and sex trafficking be-
cause of the psychological and physical
risks they pose for women, men, and
children. This requirement shall also
be included in the award documents for
any grant, cooperative agreement or
other funding instrument involving
Leadership Act HIV/AIDS funds en-
tered into with the recipient.
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§89.2 Definitions.

For the purposes of this part:

Commercial sex act means any sex act
on account of which anything of value
is given to or received by any person.

Leadership Act means the TUnited
States Leadership Against HIV/AIDS,
Tuberculosis, and Malaria Act of 2003,
Public Law 108-25, as amended (22
U.S.C. 7601-7682).

Prostitution means procuring or pro-
viding any commercial sex act.

Recipients are contractors, grantees,
applicants or awardees who receive
Leadership Act funds for HIV/AIDS
programs directly or indirectly from
HHS.

Sex trafficking means the recruit-
ment, harboring, transportation, provi-
sion, or obtaining of a person for the
purpose of a commercial sex act.

§89.3 Organizational integrity of re-
cipients.

A recipient must have objective in-
tegrity and independence from any af-
filiated organization that engages in
activities inconsistent with the recipi-
ent’s opposition to the practices of
prostitution and sex trafficking be-
cause of the psychological and physical
risks they pose for women, men and
children (‘‘restricted activities’). A re-
cipient will be found to have objective
integrity and independence from such
an organization if:

(a) The affiliated organization re-
ceives no transfer of Leadership Act
HIV/AIDS funds, and Leadership Act
HIV/AIDS funds do not subsidize re-
stricted activities; and

(b) The recipient is, to the extent
practicable in the circumstances, sepa-
rate from the affiliated organization.
Mere bookkeeping separation of Lead-
ership Act HIV/AIDS funds from other
funds is not sufficient. HHS will deter-
mine, on a case-by-case basis and based
on the totality of the facts, whether
sufficient separation exists. The pres-
ence or absence of any one or more fac-
tors relating to legal, physical, and fi-
nancial separation will not be deter-
minative. Factors relevant to this de-
termination shall include, but not be
limited to, the following:

(1) Whether the organization is a le-
gally separate entity;
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